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INTEREST OF AMICI CURIAE

Amici curiae are law professors who have taught, written, and practiced in
the field of family law in New York State and nationally, and as a group are
leading experts regarding the historical, statutory, and common law bases for the
New York Family Court’s jurisdiction over proceedings which involve the care
and custody of minors, as well as those which involve the reunification of minors
with their parents or other legal guardians. Amici have a professional interest in
ensuring that the Court is fully informed of the New York Family Court’s
longstanding jurisdiction to make determinations regarding minors up to the age of

21.

INTRODUCTION

In recent years, the number of minors seeking refuge in the United States has

1

increased dramatically.” These children often have fled their countries to escape

violence in their homes and communities, abject poverty, and extreme

! See Mossaad & Baugh, Annual Flow Report, Refugees and Asylees: 2016, at 6, Department of
Homeland Security Office of Immigration Statistics (Jan. 2018),

https://www.dhs.gov/sites/default/files/publications/Refugees_Asylees 2016.pdf (the number of

“credible fear” screening referrals of adults and families with children has risen each year from

fewer than 5,100 in 2008 to close to 92,000 screenings in 2016).

1
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governmental dysfunction.”? New York State, where many of these children have
relatives or other community connections, is a frequent destination.®> Many of
those coming to New York and other states are eligible for the form of immigration
relief called Special Immigrant Juvenile (““SIJ”) Status.

Under 8 U.S.C. § 1101(a)(27)(J) and 8 C.F.R. § 204.11(c), SIJ Status is
available to unmarried immigrants under the age of 21 who can provide a
determination from a state “juvenile court” that they are dependent on the juvenile
court or are committed by the court to the custody of a State entity or an
individual; that reunification with one or both parents is not viable due to abuse,
neglect, abandonment or a similar basis under state law; and that it is not in their

“best interest” to return to their country of origin. A “juvenile court” means a

2 See Chishti & Hipsman, Increased Central American Migration to the United States May Prove
an Enduring Phenomenon, Migration Policy Institute (Feb. 18, 2016),

http://www.migrationpolicy.org/article/increased-central-american-migration-united-states-may-

prove-enduring-phenomenon.

3 See Unaccompanied Alien Chidren Released to Sponsors by State, U.S. Office of Refugee

Resettlement, http://www.acf.hhs.gov/orr/programs/ucs/state-by-state-uc-placed-sponsors; and

Unaccompanied Alien Children Released to Sponsors by County, U.S. Office of Refugee

Resettlement, http://www.acf.hhs.gov/orr/unaccompanied-children-released-to-sponsors-by-

county.
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court located in the United States having jurisdiction under state law to make
judicial determinations about the custody and care of juveniles. 8 C.F.R. §
204.11(a).

The New York State Family Court (“Family Court”) has had the jurisdiction
to make judicial determinations concerning care and custody of juveniles since the
Court was created by the New York State legislature in 1962. The Family Court
consequently has a discrete yet vital role in minors’ pursuit of SIJ Status: the
Family Court does not and cannot grant SIJ Status or any immigration benefit, but
only a state juvenile court such as the Family Court can make the prerequisite
findings for a SIJ Status application to the United States Citizenship and
Immigration Services (“USCIS”). See In re Guardianship of Keilyn GG. (Marlene
HH.), 159 A.D.3d 1295, 1296 (3d Dep’t 2018) (before a child may seek SIJ Status
from USCIS, a juvenile court must first issue a special findings order determining
that the criteria of 8 U.S.C. § 1101(a)(27)(J)(1)—(i1) are satisfied).

As detailed in the complaint in this action, beginning in mid-2017, USCIS
has capriciously deemed a large and increasing number of Family Court orders
insufficient to establish the required SIJ findings. R.F.M. v. Nielsen, No. 1:18 Civ.
05068 (S.D.N.Y. June 7, 2018), Compl. at 99 41-46 (hereinafter, “Compl.”). The
responses depart significantly from previous USCIS adjudication practices where

SIJ orders with identical language had for many years been deemed sufficient, and
3
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had resulted in SIJ Status approvals for minors who had been abused, neglected,
abandoned, or subjected to a similar family crisis as defined by New York State
law. This change in USCIS responses to SIJ applications has transpired without
any change in the Federal law, rules, or regulations that govern SIJ matters.

One population of minors targeted by USCIS’ new practices are abused,
neglected, or abandoned minors who are under 21, but have turned 18 by the time
they obtain SIJ findings from the Family Court. USCIS has recently made a
number of erroneous claims about the jurisdiction of New York Family Courts
over such minors in order to justify denials of SIJ Status. Among other claims,
USCIS has wrongly asserted that New York Family Courts (1) do not have
jurisdiction over care and custody of minors who have turned 18, and (2) cannot
order the reunification of a minor with the minor’s parents once the minor turns 18.
Compl., |9 41-4e6.

Amici curiae are submitting this brief to highlight USCIS’ deeply flawed
assertions given the historical, statutory, and common law bases for New York
Family Courts’ jurisdiction over minors ages 18 to 21 for purposes of making care
and custody determinations, and reunification findings. Amici Curiae are
particularly concerned that USCIS is using its misinterpretation of New York State
law to compromise the safety, stability, and protection of this vulnerable group of

immigrant children under the age of 21 who have been abused, neglected,
4
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abandoned, or suffered through similar family-related traumas. This amicus brief
will focus on three issues: (1) the Family Court’s authority, in general, to render all
essential findings of fact prerequisite to an application for SIJ Status; (2) the
Family Court’s unambiguous jurisdiction over the care and custody of minors up to
age 21, in contrast to the incorrect position taken by USCIS; and (3) the Family
Court’s unambiguous authority to reunify minors up to age 21 with a parent, in
contrast to the incorrect position taken by USCIS.

I. New York State Family Courts Have Jurisdiction to Make All
Findings Required for Minors to Apply for Special Immigrant
Juvenile Status

New York Family Courts have jurisdiction over a wide spectrum of legal
matters related to the care and custody of minors, and the ability of minors to
reunify with parents or other legal guardians. For example, the Family Court is the
primary court for cases that involve adoptions, child protection matters, custody
and visitation determinations, delinquency proceedings, family offense matters,
guardianships, and terminations of parental rights. N.Y. Fam. Ct. Act § 115. New
York Family Courts have the responsibility to make determinations related to
dependency and guardianship (N.Y. Fam. Ct. Act § 661); abuse, neglect, and
abandonment (N.Y. Fam. Ct. Act §§ 115(a)(1), (a)(iv)(C), (c); N.Y. Fam. Ct. Act

art. 10, pts. 1-8, § 1011 et seq.); destitution (N.Y. Fam. Ct. Act art. 10-C, § 1092 et

5
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seq.); reunification of families (N.Y. Fam. Ct. Act §§ 1028, 1054, 1055-b, 1089,
1089-a; N.Y. Soc. Serv. Law § 384-b); and best interests of minors (N.Y. Fam. Ct.
Act §§ 631, 1027-a(c), 1052(b)(1)(A), 1055-b(a)(i1), 1089(d)). Each of these
responsibilities requires the Family Court to promote safety, stability, and
permanency for children and families. FE.g., In re Ericka LL, 256 A.D.2d 1037,
1037-38 (3d Dep’t 1998) (affirming termination of parental rights where
respondent failed to provide a safe, stable and permanent home).

More specifically, the Family Court has the authority to make all factual and
legal determinations necessary for inclusion in a juvenile’s application for SIJ
Status, and it routinely makes such findings. See N.Y. Fam. Ct. Act § 141
(empowering the Family Court with broad discretion to make intervening findings
to deal with “the complexities of family life so that its action may fit the particular
needs of those before it”); see also Form GF-42, New York State Unified Court
System (March 2018) (Special Findings Order). As mentioned, SIJ Status
requires that the juvenile is deemed dependent on a “juvenile court” or is
committed by the juvenile court to the custody of a State entity or an individual;

that reunification with one or both parents is not a viable option due to abuse,

4 This official governmental form is promulgated by the New York Unified Court System, and is

available at https://www.nycourts.eov/forms/familycourt/pdfs/gf-42.pdf.

6
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neglect, abandonment, or similar basis under applicable state law; and that it is not
in the juvenile’s “best interest” to return to his or her country of origin. See
Introduction, supra at 2.

First, New York law provides that juveniles may be dependent on the
Family Court, and that the Family Court satisfies the federal definition of “juvenile
court.” Dependency determinations relate directly to situations where Family
Court intervention is required to “ensure that [minors are] placed in a safe and
appropriate custody, guardianship or foster care situation.” In re Hei Ting C., 109
A.D.3d 100, 106 (2d Dep’t 2013). “Appointment of a guardian,” in particular,
“constitutes the necessary declaration of dependency on a juvenile court.” In re
Enis A.C.M., 152 A.D.3d 690, 691 (2d Dep’t 2017); accord In re Antowa McD., 50
A.D.3d 507 (1st Dep’t 2008); In re Keilyn GG., 159 A.D.3d 1295; In re Karen C.,
111 A.D.3d. 622, 623 (2d Dep’t 2013); see also N.Y. Fam. Ct. Act § 661
(providing Family Court with jurisdiction over minors up to age 21 in guardianship
proceedings). And the Family Court is undoubtedly a “juvenile court” within the
meaning of 8 C.F.R. § 204.11(a) because its jurisdictional mandate covers a wide
band of legal matters related to the care and custody of minors. For instance, a
guardianship order gives the court-appointed guardian authority over, among other
things, the care and control of the minor, the physical custody of the minor, the

protection of the minor, the health and medical needs of the minor, and the
7
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education of the minor. N.Y. Fam. Ct. Act § 657(c). In fact, the New York
legislature has specifically affirmed that individuals appointed by the Family Court
as guardians have the same rights and responsibilities as custodians. N.Y. Bill
Jacket, A.B. 8358-B, 231st Leg., 2008 Reg. Sess., Ch. 404 (N.Y. 2008) (‘“there is
no substantive difference between the rights and responsibilities of a custodian or
guardian of a child”). See Exhibit 1 attached hereto.

Second, Family Courts are empowered either to reunify families or enjoin
reunification in situations of abuse, neglect, abandonment or destitution. The
reunification provisions reflect an overarching duty to keep families together when
feasible, N.Y. Fam. Ct. Act §§ 1028, 1089, 1089-a; N.Y. Soc. Serv. Law § 384-b,
but Family Courts are also empowered to intervene in situations of abuse, neglect,
abandonment, and destitution, N.Y. Fam. Ct. Act §§ 115(a)(1), (a)(iv)(C), (c); N.Y.
Fam. Ct. Act art. 10, pts. 1-8, § 1011 et seq.; N.Y. Fam. Ct. Act art. 10-C, § 1092
et seq. In those situations, Family Courts may enjoin reunification with a parent
because, among other criteria, it is not in the best interests of the child. See N.Y.
Fam. Ct. Act § 1028(b) (Family Court may deny a parent’s application for
reunification after temporary removal if there would be an imminent risk to the
child and it is not in the child’s best interests); N.Y. Fam. Ct. Act § 1089(d)
(Family Court may enjoin reunification at the conclusion of a permanency hearing

if it is contrary to the child’s best interests). And Family Courts may order
8
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reunification with a parent through discharge from foster care, placement of the
child in a parent’s custody, or appointment of a parent as guardian of the child, if
in the child’s best interests. N.Y. Fam. Ct. Act §§ 1054, 1055-b, 1089-a.

Third, Family Courts are empowered to make factual findings as to a child’s
best interests. Generally, the best interests standards in the Family Court Act
require the Family Court always to consider the welfare of the minor when
reaching decisions. See, e.g., N.Y. Fam. Ct. Act §§ 631, 1027-a(c), 1052(b)(1)(A),
1055-b(a)(ii), 1089(d); see also Lo Presti v. Lo Presti, 40 N.Y.2d 522, 527 (1976)
(parental contact determined by a best interests analysis and lies solely in the sound
discretion of the Family Court). More specifically, in the context of determining
motions for findings that will be used in a petition to USCIS for SIJ Status, the
Family Court is required to determine whether it is in the minor’s best interest to
be returned to the country of origin. Fifo v. Fifo, 127 A.D.3d 748, 751 (2d Dep’t
2015).

Thus, the Family Court has jurisdiction over motions seeking the essential
SIJ findings pertaining to dependency, reunification, and best interests, in
traumatic situations involving abuse, neglect, abandonment, and other similar
situations under State law, that, unfortunately, all too commonly affect immigrant
minors. Accordingly, New York courts have repeatedly acknowledged the Family

Court’s obligation to issue those findings when sufficient supporting evidence is
9
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presented and in consonance with the Family Court’s goals of permanency,
stability, and safety. See, e.g., In re Antowa McD., 50 A.D.3d 507; In re Trudy
Ann W., 73 A.D.3d 793 (2d Dep’t 2010); In re Marisol N.H., 115 A.D.3d 185 (2d
Dep’t 2014); In re Keilyn GG., 159 A.D.3d 1295.
II. New York State Family Courts Have Jurisdiction Over the Care and
Custody of Minors Up to Age 21
The Family Court has jurisdiction in a wide variety of proceedings to make
determinations regarding custody and caretaking of minors ages 18 to 21. In these
proceedings the Family Court determines, for example, whether a minor in State
care should remain in State care, return to the care and custody of the State, remain
with a parent, return to a parent, or pursue some other caretaking arrangement.
N.Y. Fam. Ct. Act §§ 1028, 1055(e), 1087, 1089-a, 1091; In re Fay GG. (John
GG.), 97 A.D.3d 918, 920 (3d Dep’t 2012) (acknowledging that the Family Court
has jurisdiction to place neglected children between ages 18 to 21 into foster care
with their consent); In re Sheena B. (Rory F.), 83 A.D.3d 1056 (2d Dep’t 2011)
(same). The Family Court also has jurisdiction in proceedings that address
whether destitute minors up to age 21 should continue to receive the benefits of
State-provided services and custodial placements, N.Y. Fam. Ct. Act §§ 1092(d),
1012(k), 1089(d)(2)(viii)(C), as well as in proceedings for minors up to age 21

placed in State care pursuant to a juvenile delinquency matter, for whom the Court
10
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must determine whether ongoing placement in State care is appropriate, N.Y. Fam.
Ct. Act § 355.3; In re Robert J., 2 N.Y.3d 339 (2004) (noting that the Family Court
has jurisdiction to make custody placement decisions for certain juvenile
delinquents up to age 21). When a court issues an order in the context of any of
these types of proceedings, the fundamental principles of the relationship between
the minor and the caretaker are the same—the caretaker’s responsibility for the
custody, safety, and well-being of the minor. See, e.g., In re Tabitha T.S.M.
(Tracee L.M. — Candace E.), 159 A.D.3d 703, 705 (2d Dep’t 2018) (grandmother’s
petition for custody denied where child had closely bonded with her foster family
and was healthy, happy, and well-provided for).

In the context of guardianship specifically, the Family Court also possesses
all necessary authority over the care and custody of minors aged 18 to 21 to issue
the prerequisite findings for SIJ Status. As long as the minor consents to the
appointment or continuation of guardianship after the age of 18, the Family Court
has jurisdiction to appoint a guardian of a minor up to age 21. See N.Y. Fam. Ct.
Act § 661(a). The extension of the Court’s jurisdiction in guardianship
determinations to include minors ages 18 to 21 was an explicit recognition by the
State legislature that these minors also merited the protections and benefits of an
appointed guardian. The New York legislature amended § 661 to cover youths

ages 18 to 21 in 2008, and the legislative history is replete with references to the
11
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importance of ensuring that care and custody related protections, such as the ability
to provide education-related, health-related, and placement-related determinations,
be given to minors up to age 21 through guardianship proceedings. N.Y. Bill
Jacket, A.B. 8358-B, 231st Leg., 2008 Reg. Sess., Ch. 404 (N.Y. 2008)
(guardianship extends to age 21 with the minor’s consent, giving guardian legal
authority to enroll the child in school and consent to medical care, thereby
enhancing outcomes).

Significantly, a grant of guardianship encompasses a designation of both
caretaking and custodial powers to the guardian. Under New York law,
“guardianship” of a minor is akin to lawful custody, so there is no question that the
Family Court, through its powers to appoint a guardian until a minor reaches age
21, has jurisdiction over both the care and custody of the minor. See In re Alana
M., No. A-8869-11, 2011 WL 6445582, at *11 (Fam. Ct. Dec. 22, 2011)
(guardianship confers decision-making powers over basic needs of minor and is
“akin to lawful custody™); In re Yardum, 228 A.D. 854 (2d Dep’t 1930)
(guardianship involves custody and control of minor); Allen v. Fiedler, 96 A.D.3d
1682 (4th Dep’t 2012) (“[C]ustody decrees and those appointing a legal guardian
of the person create the same sort of relationship between the child . . . and the
person to whose care he [or she] is awarded” (citation omitted)); In re Marisol

N.H., 115 A.D.3d at 190 (“[t]he distinctions between guardianship and custody are
12
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elusive, as both forms of legal responsibility to a child have very similar
attributes”) (citing Merril Sobie, Supp. Practice Commentaries, McKinney’s Cons.
Laws of NY, Book 29A, Fam. Ct. Act § 661, 2014 Pocket Part at 97-98).

In sum, New York Family Courts render findings and issue orders as to the
care and custody of minors up to age 21 in a variety of contexts, including in
guardianship determinations. USCIS’ position that Family Courts do not have
jurisdiction over care and custody of minors aged 18-21 is therefore baseless.

III. New York State Family Courts Have Jurisdiction to Make Orders
that Reunify a Minor Up to Age 21 With a Parent

The Family Court’s broad authority to make determinations for minors ages
18 to 21 regarding custody and caretaking includes the authority to reunify a minor
with a parent. For example, the Family Court has jurisdiction through
guardianship, custody, child protection, and juvenile delinquency proceedings to
determine whether a minor up to age 21 should reunify with a parent or pursue
some other caretaking arrangement. N.Y. Fam. Ct. Act §§ 355.3(4)—(6),
355.5(7)(d) (in delinquency proceedings placement extension may be made with
child’s consent, or return to parent may be ordered after age 18); 1055(e), 1055-b
(in dispositional determinations for child protection matters, placement with
consent, or return to parent, may be ordered for child after age 18); 1087,

1055(b)(i)(E) (defining “child” to include a person between ages 18 and 21 who
13
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has consented to continuation in foster care, trial discharge to parent or other
relative, or return to public charge); 1089 (child may be placed in the custody of a
“fit and willing relative or other suitable person,” or returned to foster care, until
age 21); 1089-a (guardianship petition of a parent to return or place child into
parent’s custody may be entertained up to age 21 with consent); 1091 (court may
order child between ages 18 and 21 to reenter foster care, with consent); 1095—
1096 (providing for return of non-destitute children from temporary care to a
parent, and providing for placement of destitute children in response to a
guardianship petition); see also Section I, supra at 8-9. In each of these
proceedings, the Family Court can order that a minor up to age 21 be returned to
the care and custody of a parent, thereby reunifying them with that parent. Id.

In guardianship determinations involving minors between the ages of 18 and
21, the Family Court has broad discretion to return children to the legal care and
custody or a parent, or to enjoin that reunification. These powers, derived through
State statutory law and affirmed in State common law, allow New York Family
Courts to appoint a parent, relative, or other appropriate person as the minor’s
caretaker and custodian through guardianship determinations—including situations
where the appointment leads to the reunification of a minor with his or her
parent—so long as the Court is satisfied that the appointment will serve the

minor’s best interests. See, e.g., In re Karen C., 111 A.D.3d 622 (affirming grant
14
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of co-guardianship to mother and uncle of 20-year-old minor); /n re Marisol N.H.,
115 A.D.3d 185 (reversing Family Court denial of application by mother for
guardianship of children ages 19, 18 and 16, because best interests hearing not
held). See also In re Gabriela Y.U.M. (Palacios), 119 A.D.3d 581, 583 (2d Dep’t
2014) (granting guardianship of 18-year-old to uncle until minor turned 21 because
grant is “in her best interests, the paramount concern in a guardianship
proceeding”); In re Alamgir A., 81 A.D.3d 937, 938 (2d Dep’t 2011) (granting
guardianship of 20-year-old to non-relatives because “when considering
guardianship appointments, the infant’s best interests is paramount”); In re Sing
W.C. (Sing W.C. — Wai M.C.), 83 A.D.3d 84, 94 (2d Dep’t 2011) (affirming Family
Court’s order requiring state agency to conduct investigation of home of minor’s
older brother—and prospective guardian—to assist the Family Court in
determining best interests for minor over age 18 in guardianship proceeding).

As a plethora of appellate decisions have made clear, it is well-established
that a parent can seek guardianship over his or her own child. See In re Maura
A.R.-R. (Santos F.R. — Fidel R.), 114 A.D.3d 687, 688 (2d Dep’t 2014) (collecting
cases). Indeed, New York courts have found guardianship grants appropriate to
reunite parents and children where children are separated from a parent because the
parent immigrates to the United States before his or her children to escape brutal

violence, or where the parent seeks appointment as the sole legal guardian so that
15
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an abusive or neglectful parent cannot inflict further harm on the child. See, e.g.,
In re Marisol N.H., 115 A.D.3d at 187 (2014) (mother emigrated from EIl Salvador
first to escape direct threats on her life from gang members, and minors (ages 19,
18 and 16) emigrated once mother had saved enough money; mother’s
guardianship appropriate to avoid another separation); /In re Ena S.Y. (Martha R.Y.
— Antonio S.), 140 A.D.3d 778, 780 (2d Dep’t 2016) (mother granted sole
guardianship of minor under 21 where father physically mistreated mother and
minor); In re Wilson A.T.Z. (Jose M.T.G. — Manuela Z.M.), 147 A.D.3d 962, 964
(2d Dep’t 2017) (father granted sole guardianship of minor under 21 where mother
had failed to provide adequate clothing or education to minor, although financially
able to do so). Since Family Courts possess jurisdiction to appoint a guardian for
minors between ages 18 and 21, see id.; see also Section II, supra, and since
parents can serve as guardians, Family Courts necessarily possess the authority to

reunify such minors with parents in the context of a guardianship proceeding.

CONCLUSION

New York Family Courts have jurisdiction over the care and custody of
minors up to age 21, such as in guardianship proceedings where the minor consents
to jurisdiction. New York Family Courts also have authority to reunify minors

between the ages of 18 and 21, such as in guardianship proceedings wherein a
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minor is reunified with a parent from whom they were previously removed or
separated. Thus, the two central premises of USCIS’ recent rejections of SIJ Status
applications are incorrect interpretations of New York law, and those rejections are

arbitrary and capricious under the federal SIJ scheme.
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NEW YORK STATE ASSEMBLY
MEMORANDUM IN SUPPORT OF LEGISLATION
submitted in accordance with Assembly Rule III, Sec 1(f)

BILL, NUMBER: A8358R
SPONSOR: Bradley
TITLE OF BILL: An act to amend the family court act, the domestic

relations law and the surrogate's court procedure act, in relation to
the legal powers of custodians and guardians of children

PURPOSE :

This bill would enact a definition of permanent guardianship and clarify
the powers of custodians and guardians, including the ability and obli-
gation to enroll a child in school, consent to medical care, and sign
voluntary placement agreements

SUMMARY OF PROVISIONS

Section 1 of the bill amends Family Court Act (FCA) § 651 to add cross-
references to a new subdivision (d) defining legal custody of a child
with respect to applications for custody initiated in Supreme, County or
Family Court or guardianship of the person of a minor pursuant to Arti-
cle 6 of the FCA or the Surrogate's Court Procedure Act (SCPA). The
existing subdivision (d) is relettered subdivision (e). Legal custody is
defined as the right and responsibility to make decisions, including
issuing any necessary consents, regarding the child's protection, educa-
tion, care and control, health and medical needs, and the physical
custody of the person of the child, unless otherwise provided or limited
by the court.

Section 2 of the bill amends FCA § 661 relating to the court's jurisdic-
tion over guardianship of the person of a minor and to cross reference
new § 651 (d) of the FCA. This section also provides for the appointment
of a permanent guardian in certain instances where guardianship and
custody of the child have been committed to an authorized agency or both
parents of the child are deceased.

Section 3 of the bill amends § 240(1) (a) of the Domestic Relations Law
(DRL) relating to custody and child support, to cross reference new
subdivision 1-d of such section.

Section 4 of the bill adds a new § 240(1-d) of the DRL pertaining to
applications for custody rights initiated in Supreme, County or Family
Court or guardianship of the person of a minor under the FCA or SCPA.
Legal custody is defined as the right and responsibility to make deci-
sions, including issuing any necessary consents, regarding the child's
protection, education, care and control, health and medical needs, and
the physical custody of the person of the child, unless otherwise
provided or limited by the court.

Section 5 of the bill amends SCPA § 1701 to authorize that court to
appoint a permanent guardian for an infant.

Section 6 of the bill amends SCPA § 1702 to grant jurisdiction to the

http://nyslrs.state.ny.us/NYSLBDC1/bstfrme.cgi G G G G Q 2 7/10/2008
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court to appoint a permanent guardian over an infant who is domiciled or
the authorized agency has its principal office in that county.

Section 7 of the bill amends SCPA § 1703 to permit a petition for
appointment as a permanent guardian of an infant to be brought by any
person on behalf of the infant.

Section 8 of the bill amends SCPA § 1704 to set forth the requirements
for a petition for the appointment of a permanent guardian for an
infant.

Section 9 of the bill amends SCPA § 1706 pertaining to the procedures
for appointment of a guardian of the person of a minor Guardianship of
the person of a minor is defined the same as custody under the DRL and
FCA, as the right and responsibility to make decisions, including issu-
ing any necessary consents, regarding the child's protection, education,
care and control, health and medical needs, and the physical custody of
the person of the child, unless otherwise provided or limited by the
Couxt

Section 10 of the proposal amends SCPA § 1707 to authorize the court to
enter a decree appointing a permanent guardian for an infant where the
court determines that permanent guardianship is in the infant child's
best interest. A decree of permanent guardianship would expire upon the
infant's 18th birthday, unless the infant consents to continuation of
the guardianship until his or her 21st birthday, or unless previously
vacated by the court in certain limited circumstances.

Section 11 of the bill provides for an effective date of 90 days after
enactment.

FCA § 651 sets forth the jurisdiction of the Family Court over habeas
corpus proceedings and petitions for custody and visitation of minors.
The Family Court may act in accordance with § 240(1) of the DRL and has
the same powers as the Supreme Court with respect to habeas corpus
proceedings and proceedings brought by petition or order to show cause.
FCA § 661 provides that the Family Court has the same jurisdiction and
authority as the County and Surrogate's Court with respect to guardian-
ship of the person of a minor.

DRL § 240 governs matters of custody and child support stemming from an
action to dissolve a marriage.

SCPA § 1701 empowers the Surrogate's Court to appoint a guardian of the
person and/or the property of an infant.

SCPA § 1702 sets forth the Surrogate's Court's Jjurisdiction to appoint a
guardian for an infant whose person or property is located in that coun-
ty.

SCPA § 1703 provides who may petition the Surrogate's Court for appoint-
ment as the guardian of the person and/or property of an infant.

SCPA § 1704 sets forth the elements that must be included in a petition
to the Surrogate's Court for appointment as the guardian of the person
and/or property of an infant.

SCPA § 1706 governs the procedures in the Surrogate's Court for the
appointment of a guardian of the person and/or property of a minor.

SCPA § 1707 governs the terms of a decree issued by the Surrogate's
Court appointing a guardian of the person and/or property of an infant.

LEGISLATIVE HISTORY:
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Portions of this proposal were included in OCFS #4R-05, which was intro-
duced as S$.5195 of 2005 and passed in the Senate in 2005 and 2006.
Provisions of this proposal were a part of OCFS #6R-06 which was intro-
duced as S.8324 of 2006 and passed in the Senate.

STATEMENT IN SUPPORT:

The proposed legislation will clarify and harmonize provisions regarding
custody and guardianship of minors under the FCA, DRL and the SCPA. The
proposed legislation is intended to have no effect on the meaning of
"care and custody" under SSL § 384-a regarding a child placed in foster
care pursuant to a voluntary placement agreement. The rights and respon-
sibilities of a custodian or a guardian are not defined in current law.
The lack of definition and seeming overlap between the meaning and
effect of an application to be appointed a custodian or guardian of a
child has caused confusion to parties, schools, health and medical
services providers alike.

Health insurance providers, school districts and medical providers have
differing requirements regarding whether a non-parent must have custody
or guardianship of a child to provide a child with health insurance,
enroll a child in school or provide medical care and treatment. A person
who applied for custody may learn that he or she has asked for the wrong
legal authority and be forced to commence another proceeding, with an
attendant delay to the detriment of the child.

Two articles in the New York Law Journal highlight the confusion across
the state regarding determining whether to proceed with an application
for custody or guardianship. See Segal, P. and Kaough, M., Weighing
Guardianship of a Child versus Custody, 2/25/2002 N.Y.L.J 1, (col.l);
Edlitz; S., Guardianship and Custody: Is There a Distinction?, 3/31/2000
NeYaL.d 1l; (eol.l).

Case law interpreting applications for guardianship of the person of a
child has held that such guardianship "implies the custody and control
of the person of an infant". In re Yardum, 228 A.D. 854 (2d Dept.,
1930); see also, Matter of Lintol, 12/18/98 N.Y.L.J 38 (col.3); Practice
Commentary to McKinney's Consolidated Laws of New York, SCPA, § 1707.
Guardianship had historically been a concept associated with probate
upon the death of the parents of a child.

However, the current statute does not preclude its application where the
parents of a child are still living. Indeed, contested applications for
guardianship of the person of a child have required proof of extraor-
dinary circumstances as reguired by Bennett v. Jeffreys, 40 N.Y.2d 543
(1976), in custody proceedings to establish standing for the proceeding
to be brought by the applicant for guardianship against the parent. See
In re Tiffany Nicole L., 287 A.D.2d 717 (2d Dept., 2001). Once standing
is established in a guardianship proceeding, a determination of the best
interests of the child must be made, similar to a custody determination.
See In re Justina S., 180 A.D.2d 641 (2d Dept., 1992). Based upon the
courts' interpretation, there is no substantive difference between the
rights and responsibilities of a custodian or guardian of a child.
Codifying consistent legal rights and responsibilities for custody and
guardianship of a minor will eliminate the confusion, without making any
substantive change in law under the FCA, DRL and SCPA This change,
however, is not intended to modify the meaning of care and custody as
used in the SSL.

The proposal would also permit the appointment of a permanent guardian
of a child in certain limited instances. When a child's parental rights
are terminated pursuant to SSL § 384-b, FCA § 634 or through a surren-
der, and the child is freed for adoption, the voluntary agency receives
custody and guardianship of the child, which includes the right to
consent to the adoption of the child. Current permanency goals for a
child freed for adoption include placement with a fit and willing rela-
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tive under FCA § 651 and referral for guardianship of the child under
the SCPA or FCA for guardianship of the person of the child. Under
current law, neither custody granted to a non-parent under the FCA nor
guardianship of the person of child under the FCA or SCPA include the
right to consent to the adoption of the child. Thus, these permanency
goals are inappropriate for a child freed for adoption because the
transfer of legal rights regarding the child would be "incomplete".

New official court forms promulgated in response to Chapter 3 of the
Laws of 2005 highlight this conundrum by designating these goals as
inapplicable for a freed child. However, the permanency goals of
adoption or another planned permanent living arrangement with a signif-
icant connection to an adult willing to be a permanency resource for the
child are not sufficient to apply to all the situations that commonly
arise for these children. Where a child is living with a relative who is
uncomfortable adopting the child, another legal relationship must be
allowed to permit the relative to adequately care for the child, includ-
ing having the legal authority to enroll the child in school or consent
to medical care. The proposal would allow a permanent guardian to be
appointed in the limited situations where the child is already freed or
both parents are dead. The permanent guardianship would be in effect
until the child reaches age 18, unless the court finds by clear and
convincing evidence that the guardian failed to or is unable, unavail-
able or unwilling to provide proper care and custody for the child or it
is in the child's best interests to vacate the appointment The permanent
guardian would have all the legal rights and responsibilities of a
custodian or guardian of the person or the child, and in addition, would
be permitted to consent to the adoption of the child.

BUDGET IMPLICATIONS:
None.

This act shall take effect on the ninetieth day after it shall have
become a law.
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DIVISION OF THE BUDGET BILL MEMORANDUM D { (>
Session Year 2008
SENATE: ASSEMBLY:
No. ‘ No. A8358-B

Primary Sponsor:. Assemblyman Bradley

Law: Family Court Act; Domestic Relations; Sections: 661, 657; 74; 1701, 1702, 1703, 1704,
Surrogate's Court Procedure Act; - 1706, 1707

Division of the Budget recommendation on the above bill

APPROVE: __ NO OBJECTION: _X_

1. Subject and Purpose:

Currently the rights and responsibilities of a custodian or a guardian are not defined in law.
This bill would enact a definition of permanent guardianship and clarify the powers of
custodians and guardians, including the ability and obligation to enroll a child in school,
consent to medical care and sign voluntary placement agreements.

2. Budget Implications:
None.
3. Recommendation:

This bill would clarify statutory provisions regarding custody and guardianship, and has no
impact on the State Financial Plan. Accordingly, the Division of the Budget has no objection to
its enactment.

Validation: Document ID: 818B2I-H
Laura L. Anglin, Director of the Budget
By Daniel B. Sheppard

Date: 7/29/2008 410:00 PM
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STATE OF NEW YORK

DEPARTMENT OF STATE
ONE COMMERCE PLAZA

DAVID A. PATERSON 99 WASHINGTON AVENUE LORRAINE A. CORTES-VAZQUEZ
GOVERNOR ALBANY, NY 12231-0001 SECRETARY OF STATE
MEMORANDUM
To: Honorable Terryl Brown Clemons, Esq.

Acting Counsel to the Governor

From: Matthew W. Tebo, Esq.
Legislative Counsel

Date: July 16, 2008

Subject: A.8358-B (M. of A. Bradley)

Recommendation: No comment
The Department of State has no comment on the above referenced bill.

If you have any questions or comments regarding our position on the bill, or if we can
otherwise assist you, please feel free to contact me at (518) 474-6740.

MWT/mel

WWW.DOS.STATE.NY.US  * E-MAIL: INFO@DOS.STATE.NY.US
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NEW YORK STATE
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE
David A. Paterson 40 NORTH PEARL STREET David A. Hansell
Governor ALBANY, NEW YORK 12243-0001 Commissioner

July 17, 2008

Honorable Terryl Brown Clemons
Acting Counsel to the Governor
State Capitol

Albany, New York 12224

Re:  Ten Day Bill
Assembly 8358-B

Dear Ms. Clemons:

The Office of Temporary and Disability Assistance (OTDA) has reviewed the above-
referenced Ten Day Bill that was forwarded for our comment.

Assembly 8358-B would amend the Family Court Act, the Domestic Relations Law and
the Surrogate’s Court Procedure Act to clarify and bring into congruence the defined legal rights
and responsibilities of “custodians” and “guardians” for specified purposes, such as the
enrollment of minor children in public schools and the coverage of minor children under
employer-based health insurance plans. The bill also would provide for the appointment of
“permanent guardians” based on numerous criteria, including the wishes of the children and the
ability and commitment of the adults to assume full legal responsibility for the children and to
raise the children to adulthood.

While OTDA fully supports the efforts to provide for and protect children, the bill would
not affect the programs or the administration of this Office, and we defer to the recommendations
of the impacted State agencies, and in particular the Office of Children and Family Services.

Thank you for the opportunity to comment on this bill.

Very truly yours,

s/s JPB

John P. Bailly, Jr.
General Counsel

000011
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THE STATE EDUCATION DEPARTVIENT / THE UNMERSITY OF THESTATE CFNEAYCRK/ ALBANY, NY 12234

Caunsel and Deputy Carmissioner for Legal Affairs

Tel. 5184746400
Fax 5184741940
July 24, 2008
TO: Counsel to the Governor
FROM: Kathy A. Ahearn
SUBJECT: A.8358-B

RECOMMENDATION: No Objection
REASON FOR RECOMMENDATION:

The State Education Department has no objection to the enactment of this bill.
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New York State
Office of
Children &
Family

Services

David Paterson
Governor

Gladys Carrién, Esq.
Commissioner

Capital View Office Park
52 Washington Street

Rensselaer, NY
12144-2796

An Equal Opportunity Employer

August 1, 2008

Honorable Terryl Brown Clemons, Esq.
Acting Counsel to the Governor
Executive Chamber

State Capitol

Albany, New York 12224

Re: A.8358-B
Support

Dear Ms. Clemons:

This is in response to your request for comment on the above referenced
departmental proposal of the Office of Children and Family Services
(OCFS), which expands and enhances, in several ways, the ability of
relatives and other interested individuals to care for vulnerable children.

First, the bill allows the court to appoint a permanent guardian for a child
who is orphaned or freed for adoption if the court determines it is in the
child’s best interests. Many children who are orphaned or have been freed
for adoption have family members or other significant adults in their lives
who would be willing to be a permanent caregiver if they were not required
to complete an adoption. Under the bill, a permanent guardian is empowered
to make decisions and provide necessary consent on behalf of the child,
including consenting to the adoption of the child. The permanent
guardianship appointment expires at age 18 unless the child consents to the
continuation of guardianship until he or she is 21 years old. By allowing
permanent guardianship to be established and possibly continued, the bill will
enable more children to have permanent placements, thereby enhancing their
outcomes.

Second, the bill amends various provisions of law to clarify that a relative or
other person with a lawful order of guardianship or custody may enroll the
child in the school district where the guardian or custodian resides. In
addition, a person with a lawful order of custody of a child is given the right
to enroll the child in the custodian’s employer-based health insurance plan if
the plan permits enrollment of a child based on a lawful order of
guardianship. These changes will enable thousands of relatives and others
persons who are caring for children as either guardians or custodians to better
provide for the best interests of the children in their care.

Finally, this bill clarifies that the appointment of a guardian under Article 6

of the Family Court Act may continue until the child’s 21st birthday if the
child consents. Currently, such a guardianship ends when the child turns 18.
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Often, young people are unable to assume the full responsibilities of living
independently when they reach 18 years of age, this bill will provide them the
option to continue to have the legal support of their guardians.

OCEFS supports this legislation as it will expand the permanency options for
vulnerable children and enhance the ability of relatives and other caregivers
to provide for the medical and educational needs of the children in their care.

Thank you for the opportunity to comment.

Sincerely,

A W Sy

Karen Walker Bryce, Esq.
Deputy Commissioner and General Counsel
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Office of Children & Family Services #6RR-07 Departmental Bill # 96
Lee D. Prochera, Acting Deputy Commissioner & General Counsel June 17, 2008
MEMORANDUM

AN ACT to amend the family court act, the domestic relations law
and the surrogate’s court procedure act, in relation to the legal
powers of custodians and guardians of children

Purpose:
This bill enacts a definition of permanent guardianship and clarifies the ability of a
custodian or guardian to enroll a child in school and to enroll and receive coverage for the

child in their employer based health insurance plan.

Summary of Provisions:

Section 1 of the bill amends Family Court Act (FCA) § 661 relating to the court's
jurisdiction over guardianship of the person of a minor and to clarify that a Family Court
order of guardianship may continue until the child turns 21 years of age if the child
consents to the continuation of such guardianship after the age of 18. This section also
provides for the appointment of a permanent guardian in certain instances where
guardianship and custody of the child have been committed to an authorized agency or
both parents of the child are deceased.

Section 2 of the bill adds a new FCA § 657 to clarify that a person with a lawful order of
either custody or guardianship under Article 6 of the FCA has the authority to enroll that
child in school in the school district of residence of the custodian or guardian while the
child also is residing in such school district. This section also clarifies that a person with
an order granting custody of a child under Article 6 of the FCA has the same authority as
a person with an order of guardianship to enroll and receive coverage for that child in the
custodian’s employer based health insurance plan.

Section 3 of the bill adds a new Domestic Relations Law (DRL) § 74 to make similar
clarifying amendments as made in section 2 of the bill regarding the authority of a person
with an order of custody issued pursuant to the DRL.

Section 4 of the bill amends Surrogate’s Court Procedure Act (SCPA) § 1701 to authorize
that court to appoint a permanent guardian for an infant or child, where guardianship and
custody of the child have been committed to an authorized agency or both parents of the
child are deceased.

Section 5 of the bill amends SCPA § 1702 to grant jurisdiction to the court to appoint a

permanent guardian over an infant who is domiciled in that county or who is in the care
and custody of an authorized agency which has its principal office in that county.
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Office of Children & Family Services #6RR-07 Departmental Bill # 96
Lee D. Prochera, Acting Deputy Commissioner & General Counsel June 17, 2008

Section 6 of the bill amends SCPA § 1703 to permit a petition for appointment as a
permanent guardian of an infant to be brought by any person on behalf of the infant or
child.

Section 7 of the bill amends SCPA § 1704 to set forth the requirements for a petition for
the appointment of a permanent guardian for an infant or child.

Section & of the bill amends SCPA § 1706 to clarify that a permanent guardian has the
right and responsibility to make decisions for the child, including medical, educational
and custodial decisions as well as the ability to consent to the adoption of the child.

Section 9 of the proposal amends SCPA § 1707 to authorize the court to enter a decree
appointing a permanent guardian for an infant where the court determines that permanent
guardianship is in the infant child's best interest. A decree of permanent guardianship
would expire upon the infant's 18th birthday, unless the infant consents to continuation of
the guardianship until his or her 21st birthday, or unless previously vacated by the court
in certain limited circumstances.

Section 10 of the bill provides for an effective date of 90 days after enactment.

Existing Law:

FCA § 661 provides that the Family Court has the same jurisdiction and authority as the
County and Surrogate's Court with respect to guardianship of the person of a minor.

SCPA § 1701 empowers the Surrogate's Court to appoint a guardian of the person and/or
the property of an infant.

SCPA § 1702 sets forth the Surrogate's Court's jurisdiction to appoint a guardian for an
infant whose person or property is located in that county.

SCPA § 1703 provides who may petition the Surrogate's Court for appointment as the
guardian of the person and/or property of an infant.

SCPA § 1704 sets forth the elements that must be included in a petition to the Surrogate's
Court for appointment as the guardian of the person and/or property of an infant.

SCPA § 1706 governs the procedures in the Surrogate's Court for the appointment of a
guardian of the person and/or property of a minor.

SCPA § 1707 governs the terms of a decree issued by the Surrogate's Court appointing a
guardian of the person and/or property of an infant.

2
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Office of Children & Family Services #6RR-07 Departmental Bill # 96
Lee D. Prochera, Acting Deputy Commissioner & General Counsel June 17, 2008

Legislative History:

Portions of this proposal were included in Office of Children and Family Services
(OCEFES) #4R-05, which was introduced as S.5195 of 2005 and passed in the Senate in
2005 and 2006. Provisions of this proposal were a part of OCFS #6R-06 which was
introduced as S.8324 of 2006 and passed in the Senate.

Statement in Support:

The legislation will clarify and harmonize provisions regarding custody and guardianship
of minors under the FCA, DRL and the SCPA. The bill clarifies that both legal
custodians and legal guardians have the authority to enroll children who are covered
under their orders of custody or guardianship and who reside with the custodian or
guardian in the school district in which the custodian or guardian resides. The bill also
requires that where a health insurance provider provides coverage for a child for whom a
non-parent has guardianship, the health insurance provider must also permit a non-parent
custodian to enroll the child in the custodian’s employer based health insurance plan.

Currently, a person who applied for custody may learn that he or she has asked for the
wrong legal authority and be forced to commence another proceeding, with an attendant
delay to the detriment of the child. In addition, the bill clarifies that the Family Court
order of guardianship under Article 6 may continue until the child turns 21 years of age if
the child consents to the continuation of such guardianship after the age of 18.

The proposal would also permit the appointment of a permanent guardian of a child in
certain limited instances. When parental rights have been terminated pursuant to Social
Services Law (SSL) §§ 383-c, 384, 384-b, or FCA § 631, the voluntary agency receives
custody and guardianship of the child, which includes the right to consent to the adoption
of the child. Current permanency goals for a child freed for adoption include placement
with a fit and willing relative under FCA § 651 and referral for guardianship of the child
under the SCPA or FCA for guardianship of the person of the child.

Under current law, neither custody granted to a non-parent under the FCA nor
guardianship of the person of child under the FCA or SCPA include the right to consent
to the adoption of the child. Thus, these permanency goals are inappropriate for a child
freed for adoption because the transfer of legal rights regarding the child would be
"incomplete". New official court forms promulgated in response to Chapter 3 of the
Laws of 2005 highlight this conundrum by designating these goals as inapplicable for a
freed child. However, the permanency goals of adoption or another planned permanent
living arrangement with a significant connection to an adult willing to be a permanency
resource for the child are not sufficient to apply to all the situations that commonly
arise for these children.

Where a child is living with a relative who 1s uncomfortable adopting the child, another

legal relationship must be allowed to permit the relative to adequately care for the child,
including having the legal authority to enroll the child in school or consent to medical

.3
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Office of Children & Family Services #6RR-07 Departmental Bill # 96
Lee D. Prochera, Acting Deputy Commissioner & General Counsel June 17, 2008

care. The proposal would allow a permanent guardian to be appointed in the limited
situations where the child is already freed or both parents are dead. The permanent
guardianship would be in effect until the child reaches age 18, unless the court finds by
clear and convincing evidence that the guardian failed to or is unable, unavailable or
unwilling to provide proper care and custody for the child or it is in the child's best
interests to vacate the appointment. The permanent guardian would have all the legal
rights and responsibilities of a custodian or guardian of the person of the child, and in
addition, would be permitted to consent to the adoption of the child.

Budget Implications:

None.
Effective Date:

This act shall take effect on the ninetieth day after it shall have become a law.

‘DOOOER
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MEMORANDUM

To: Legislative Secretary
From: Elana Marton, Counsel
Subject: A. 8358-B/S. 4838-B
Date: July 16, 2008

Recommendation:  Support

The Council on Children and Families supports the above-referenced legislation, which would clarify
and unify provisions regarding the custody and guardianship of minors under the Family Court Act, the
Domestic Relations Law, and the Surrogate Court Procedures Act. As this legislation would help
alleviate any confusion regarding the responsibilities and rights of a custodian or guardian, the Council
is supportive of this measure. Further, the Council supports the provision in this legislation, which
would allow a permanent guardian to be appointed in certain situations where a relative, for example, is
not comfortable adopting the child, but in order to care for the child needs to have the legal rights and
responsibilities otherwise conferred upon a custodian or guardian.

Council Member Agencies
State Office for the Aging = Office of Alcoholism and Substance Abuse Services
Office of Children and Family Services » Division of Criminal Justice Services
State Education Department + Department of Health » Department of Labor » Office of Mental Health

i)avxd A. Paterson Office of Mental Retardation and Developmental Disabilities # Division of Probation and Correctional Alternatives Deb(n ah A Bengon

(BORInng Commission on Quality of Care and Advocacy for Persons with Disabilities = Office of Temporary and Disability Assistance

000019



Case 1:18-cv-05068-UA Document 19-3 Filed 06/14/18 Page 21 of 30

NEW YORK STATE
: Ul'llﬂed COUI‘t Systern ANN PFAU

CHIEF ADMINISTRATIVE JUDGE

" OFFICE OF COURT ADMINISTRATION

MICHAEL COLODNER
COUNSEL

MARC BLOUSTEIN
FIRST DEPUTY AND LEGISLATIVE COUNSEL

July 17, 2008

Hon. Terryl Brown Clemons
Acting Counsel to the Governor
Executive Chamber

State Capitol

Albany, New York 12224

Re: Senate 8358-B

Dear Ms. Clemons:

Thank you for requesting the comments of this Office on the above-referenced
measure, which would amend guardianship provisions.of the Family Court Act to clarify that
guardianship petitions may be granted for youth between ages 18 and 21 so long as they
consent. Also, the measure establishes a new category of "permanent guardianship,” which
may be ordered pursuant to either section 661(b) of the Family Court Act or sections 1701-
1704 of the Surrogate's Court Procedure Act where the court finds that it to be in the best
interests of a child (i) who has been freed for adoption, or (ii) whose parents would have
been entitled to consent to or receive notice of an adoption but are both deceased.

This measure will provide needed clarity regarding the authority of the court to grant
guardianships for older youth with their consent, and the authority of guardians and
custodians to enroll their wards in school and obtain health insurance for them. The measure
further adds a new category of "permanent guardian” for children freed for adoption or for
those whose birth parents are deceased — an option where adoption is not feasible, of ten
because the youth will not consent. For these reasons, we SUPPORT this measure and
recommend APPROVAL.

Very truly yours,

Michael Colodner

EMPIRE STATE PLAZA, 4 ESP, SUITE 2001, ALBANY, NY 12223-1450 « TEL: 518-474-7469 = FAX: 518-473-5514

MBLOUSTE@COURTS.STATE.NY.US
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THE SURROGATE’S ASSOCIATION

STATE OF NEW YORK
Hon. Stephen W. Cass, President Hon. Lee L. Holzman
Chautauqua County Surrogate’s Court Chairman, Executive Committee
3 North Erie Street Surrogate’s Court Chambers
P.O. Box C Bronx County Courthouse
Mayville, New York 14757-0299 851 Grand Concourse
scass(@courts.state.ny.us Bronx, New York 10451
716-753-4337 718-590-3625
Hon. Peter A. Schwerzmann, Vice President Hon. Guy P. Tomlinson
Jefferson County Surrogate’s Court Vice-Chair, Executive Committee
163 Arsenal Street, 3™ Floor 58 Broadway
Watertown, New York 13601 P.O. Box 1500
315-785-3019 Fonda, New York 120681500
518-853-8180
Hon. Polly A. Hoye, Secretary Treasurer
Surrogate’s Court Chambers
223 West Main Street
Johnstown, New York 12095
518-736-5691
July 17, 2008

Hon. David A. Paterson

Executive Chambers

State Capitol

Albany, New York 12224

Re: A8358-B

Dear Governor Paterson:

The majority in our Association are in favor of the above Bill because it harmonizes and
clarifies the provisions regarding custody and guardianship of minors under the FCA, DRL,
and the SCPA. However, several members in our Association are concerned that this Bill
will result in more custody proceedings being commenced in the Surrogate’s Court without
the Surrogate’s Court having the same support personnel that is available in the Family
Court. Consequently, those who have expressed this concern would prefer that the Bill be
given further thought and study.

Very truly yours,

Lee L. Holzman,
Chairman, Executive
Committee

LLH:rmt
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199 WATER STREET NEW YORK, N.Y. 10038 TEL:212-577-3300 FAX:212-809-1574 www legal-aid.org

Theodore Levine
President

Steven Banks
Attorney-in-Chief

July 7, 2008

Hon. David A. Paterson

Governor of the State of New York
Executive Chamber

State Capitol

Albany, New York 12224

Re: S.7447-A/A.10808-A.S.4838-BfA.8358-B B.3175-C/A.5258-C
w
Dear Governor Paterson:

We write to urge you to sign the three above-referenced bills, all of which The Legal Aid Society strongly supports.

S.7447-A/A.10808-A

This legisiation that will provide much-needed clarification relating to when and under what circumstances a court
may grant custody or guardianship pursuant to Article 6 to a relative of a child who is the subject of an Article 10
proceeding.

The bill sets out a structure in which a child may be directly placed with a relative or other suitable person under
Article 10 early in the child protective proceeding, but may not be placed in the legal custody of a relative or other
suitable person under Article 6 until the dispositional stage. These changes, in addition to clarifications regarding
which dispositions under Family Court Act § 1052 may be used in combination with one another, should promote
uniformity and consistency of practice that will benefit children across the State. The bill should enhance the
opportunities for children to be placed in the care of relatives while making more deliberate the determination of
when it is appropriate to end supervision or services to respondent parents.

S.4838-B/A.8358-B

This bill provides necessary clarification of the rights and responsibilities of legal guardians and custodians. By
defining these roles, the bill will resolve confusion among school districts, health insurers and medical care
providers, thus removing obstacles that prevent children from enrolling in school or receiving even the most basic
medical care.

The bill also establishes a new status called permanent guardianship. In addition to the rights and responsibilities of
a guardian, a permanent guardian would have to right to consent to the adoption of the child. Permanent
guardianship would benefit many children in foster care by providing another avenue to permanency for a child who
has been freed for adoption but has not been adopted.
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S.3175-C/A.5258-C

Finally, as you know, Legal Aid has long advocated for increased protections for commercially sexually exploited
children. We urge you to sign the Safe Harbor Act for Exploited Children, which recognizes that sexually exploited
children should be treated as victims. In New York State children who are younger than 17 cannot legally consent
to sex, yet current Jaw allows children as young as 11 and 12 to be charged criminally and incarcerated for being the
victims of sexual exploitation. Incarceration has proven to be wholly ineffective in assisting these young people in
turning their lives around. The Safe Harbor Act will create a range of community-based services — such as
community outreach, mental health services, crisis intervention, short-term safe houses, and long-term housing —
which will truly assist these young people in addressing and resolving critical issues in their lives so they can
develop into productive adults.

We would appreciate your support of the above bills which are so vital to families and children. Please feel free to
contact me at 212-577-3277 or sbanks(@legal-aid.org if you have any questions or concerns. Thank you for your
consideration of these matters.

Very truly yours,

/

Steven Banks

2 ,
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STATE OF NEW YORK

8358--B

2007-2008 Regular Sessions

IN ASSEMBLY

May 11, 2007

Introduced by M. of A. BRADLEY -- (at request of the Office of Children
and Family Services) -- read once and referred to the Committee on
Children and Families -~ ©reported and referred to the Committee on
Codes ~-- committee discharged, bill amended, ordered reprinted as
amended and recommitted to said committee -- recommitted to the
Committee on Children and Families in accordance with Assembly Rule 3,
sec. 2 -- reported and referred to the Committee on Codes —-- committee

discharged, bill amended, ordered reprinted as amended and recommitted
to said committee

AN ACT to amend the family court act, the domestic relations law and the
surrogate's court procedure act, in relation to the legal powers of
custodians and guardians of children

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Section 661 of the family court act, as amended by chapter
232 of the laws of 1988, is amended to read as follows:

§ 661. Jurisdiction. [Pfre] When initiated in the family court, such
court has like jurisdiction and authority to determine as [fTs—mow
conferred—on] county and surrogates courts [as—concerns] in proceedings
regarding the guardianship of the person of a minor or infant and perma-
nent guardianship of a child. [®he] Such jurisdiction shall apply as
follows:

9 (a) Guardianship of the person of a minor or infant. When making a
10 determination regarding the guardianship of the person of a minor or
11 infant, the provisions of the surrogate's court procedure act shall
12 apply to the extent they are applicable to guardianship of the person of
13 a minor or infant and do not conflict with the specific provisions of
14 this act. For purposes of appointment of a guardian of the person

QO ~J oY Ul W N

17 continuation of a guardian after the age of eighteen.

EXPLANATION--Matter in italics (underscored) is new; matter in brackets

[—}] is old law to be omitted.
LBD09815-06-8
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A. 8358--B 2
1 (b) Permanent guardianship of a child. Where the gquardianship and
2 custody of a child have been committed to an authorized agency pursuant
3 to section six hundred fourteen of this article, or section three
4 hundred eighty-three-c, section three hundred eighty-four or section
5 three hundred eighty-four-b of the social services law, or where both
6 parents of a child whose consent to the adoption of the child would have
7 been required pursuant to section one hundred eleven of the domestic
8 relations law or who were entitled to notice of an adoption proceeding
9 pursuant to section one hundred eleven-a of the domestic relations law
10 are dead, the court may appoint a permanent guardian of a child if the
11 court finds that such appointment is in the best interests of the child.
12 The provisions of the surrogate's court procedure act shall apply to the
13 extent that they are applicable to a proceeding for appointment of a
14 permanent guardian of a child and do not conflict with the specific
15 provisions of this act. Such permanent guardian of a child shall have
16 the right and responsibility to make decisions, including issuing any
17 necessary consents, regarding the child's protection, education, care
18 and control, health and medical needs, and the physical custody of the
19 person of the child, and may consent to the adoption of the child.
20 Provided, however, that nothing in this subdivision shall be construed
21 to limit the ability of a child to consent to his or her own medical
22 care as may be otherwise provided by law.
23 § 2. The family court act is amended by adding a new section 657 to
24 read as follows:
25 § 657. Certain provisions relating to the guardianship and custody of
26 children by persons who are not the parents of such children. (a)
27 Notwithstanding any provision of the law to the contrary, a person
28 possessing a lawful order of guardianship or custody of a minor child,
29 who is not the parent of such child, may enroll such child in public
30 school in the applicable school district where he or she and such child
31 reside. Upon application for enrollment of a minor child by
32 or custodian who is not the parent of such child, 11
33 enroll such child for such time as the child resides with the guardian
34 or custodian in the applicable school district, upon verification that
35 the guardian or custodian possess a lawful order of guardianship or
36 custody for such child and that the guardian or custodian and the child
37 properly reside in the same household within the school district.
38 (b) Notwithstanding any provision of law to the contrary, persons
39 possessing a lawful order of custody of a child who are not a parent of
40 such child shall have the same right to enroll and receive coverage for
41 such child in their employer based health insurance plan and to assert
42 the same legal rights under such employer based health insurance plans
43 as persons who possess lawful orders of guardianship of the person for a
44 child pursuant to rule twelve hundred ten of the civil practice laws and
45 rules, article seventeen of the surrogate's court procedure act, or part
46 4 of this article.
47 § 3. The domestic relations law is amended by adding a new section 74
48 to read as follows:
49 § 74. Certain provisions relating to the custody of children by
50 persons who are not the parents of such children. 1. Notwithstanding
51 any provision of law to the contrary, a person possessing a lawful order
52 of guardianship or custody of a minor child, who is not the parent of
53 such child, may enroll such child in public school in the applicable
54 school district where he or she and such child reside. Upon application
55 for enrollment of a minor child by a guardian or custodian who is not
56 the parent of such child, a public school shall enroll such child for

http://myslrs.state.ny.us/NYSLBDC1/bstfrme.cgi 7/10/2008
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A. 8358--B 3

1 such time as the c¢hild resides with the gquardian or custodian in the
2 applicable school district, upon verification that the guardian or
3 custodian possess a lawful order of custody for such child and that the
4 guardian or custodian and the child properly reside in the same house-
5 hold within the school district.

6 2. Notwithstanding any provision of law to the contrary, persons
7 possessing a lawful order of custody of a child who are not a parent of
8 such child shall have the right to enroll and receive coverage for such
9 child in their employer based health insurance plan and to assert the
10 same legal rights under such employer based health insurance plans as
11 persons who possess lawful orders of guardianship of the person for a
12 c¢hild pursuant to rule twelve hundred ten of the civil practice laws and
13 rules, article seventeen of the surrogate's court procedure act, or part
14 four of article six of the family court act.

15 § 4. Section 1701 of the surrogate's court procedure act, as amended
16 Dby chapter 167 of the laws of 1976, is amended to read as follows:

17 § 1701. Power of court

18 The court has power over the property of an infant and is authorized
19 and empowered to appoint a guardian of the person or of the property or
20 of Dboth of an infant whether or not the parent or parents of the infant
21 or child are living. Where the guardianship and custody of a child have
22 Dbeen committed to an authorized agency pursuant to section six hundred
23 thirty-one of the family court act, or section three hundred eighty-
24 three-c, section three hundred eighty~four or section three hundred
25 eighty-four-b of the social services law, or where both parents of the
26 child whose consent to the adoption of the c¢hild would have been
27 required pursuant to section one hundred eleven-a of the domestic
28 relations law are dead, the court may appoint a permanent guardian of a
29 c¢hild if the court finds that such appointment is in the best interests
30 of the child.

31 ection 1702 of the surrogate's court procedure act, subdivision
32 1 as amended by chapter 286 of the laws of 1973, is amended to read as
33 follows:

34 § 1702. Jurisdiction

35 1. Where an infant has no guardian the court may appoint a guardian of
36 his person ox property, or of both, in the following cases:

37 [+=] (a) Where the infant is domiciled in that county or has sojourned
38 therein immediately preceding the application.

39 {2~] (b) Where the infant i1s a non-domiciliary of the state but has
40 property situate in that county.

41 2. Where an infant or child has no guardian, the court may appoint a
42 permanent guardian for the child in accordance with the provisions of
43 section seventeen hundred one of this article where the infant is domi-
44 ciled in that county or where such child is in the care or custody of an
45 authorized agency, as defined in subdivision ten of section three
46 hundred seventy-one of the social services law, and such authorized
47 agency has its principal office in that county.

48 § 6. Section 1703 of the surrogate's court procedure act, as amended
49 Dby chapter 514 of the laws of 1993, is amended to read as follows:

50 § 1703. Petition for appointment; by whom made

51 A petition for the appointment of a guardian of the person or proper-
52 ty, or both, of an infant may be made by any person [+m] on behalf of
53 the infant or if the infant be over the age of [#4] fourteen years, it
54 may be made by the infant. A petition for appointment as a guardian of
55 the property of an infant may also be made by the public administrator
56 of the county in which the infant resides where no one else is available
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1 to serve as guardian. The court may grant such a petition of the public

2 administrator upon its certification that' all other efforts to appoint a

3 guardian have been exhausted. A petition for appointment as a permanent

4 guardian of an infant or child may be brought by any person on behalf of

5 the infant or child.

6 § 7. Subdivisions 2 and 3 of section 1704 of the surrogate's court

7 procedure act, subdivision 3 as amended by chapter 666 of the laws of

8 1976, are amended and a new subdivision 8 is added to read as follows:

9 2. The names of the father and the mother whose consent to the
10 adoption of a child would have been required pursuant to section one
11 hundred eleven of the domestic relations law or who was entitled to
12 notice of an adoption proceeding pursuant to section one hundred
13 eleven-a of the domestic relations 1law, and whether or not they are
14 1iving or have had their parental rights terminated pursuant to section
15 three hundred eighty-three-c, section three hundred eighty-four or
16 section three hundred eighty-four-b of the social services law or
17 section six hundred thirty-one of the family court act, and if living,
18 their domiciles, the name and address of the person with whom the infant
19 resides and the names and addresses of the nearest distributees of full
20 age who are domiciliaries, if both father and mother are dead.

21 3. Whether the infant has had at any time a guardian appointed by will
22 or deed or an acting guardian in socage or [a—guardiamof—the person
23 appoimrted] guardianship and custody committed pursuant to [sectiomr—384]
24 section three hundred eighty-three-c, three hundred eighty-four or
25 [sectiromr384—b] three hundred eighty-four-b of the social services law
26 or section six hundred thirty-one of the family court act.

27 8. In addition, the petition for appointment of a permanent guardian
28 of an infant or child shall include:

29 (a) an assessment to be performed by the local social services
30 district, which shall contain:

31 (i) the full name and address of the person seeking to become the

w
N

2
o
H
Q.
H-
o
s

33 (ii) the ability of the guardian to assume permanent care of the
34 child;

35 (iii) the child's property and assets, if known;

36 (iv) the wishes of the child, if appropriate;

37 (v) the results of the criminal history record check with the division
38 of criminal Jjustice services of the guardian and any person eighteen
39 years of age or older residing in the guardian's household conducted by
40 the offic <
41 of section three hundred seventy-eight-a of the social services law if
42 such a criminal history record check has been completed;

43 (vi) the results of a search of the statewide central register of
44 child abuse and maltreatment records regarding the guardian and any
45 person eighteen years of age or older residing in the guardian's house-
46 hold, including whether such person has been the subject of an indicated
47 report conducted pursuant to subparagraph (e) of paragraph (A) of subdi-
48 wvision four of section four hundred twenty-two of the social services
49 1law, if such a search has been conducted; and

50 (vii) the results o = i

51 home_and the child's progress while placed in the home, if any;

52 (b) a certified copy of the order or orders terminating the parental
53 rights of the child's parents or approving the surrender of the child or
54 the death certificates of the child's parents, as applicable;

55 (c) the recommendation of the authorized agency involved, if any; and
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1 (d) the suitability, ability and commitment of the permanent guardian
2

3 adulthood.

4 § 8. Subdivision 1 of section 1706 of the surrogate's court procedure
5 act, as amended by chapter 518 of the laws of 2006, is amended to read
6 as follows:

7 1. Where process 1s not issued or upon the return of process, the
8 court shall ascertain the age of the infant, the amount of his or her
9 personal property, the gross amount of the rents and profits of his or
10 her real estate during his or her minority and the sufficiency of the
11 security offered by the proposed guardian. With respect to applications
12 for appointment as a permanent guardian of a child, the permanent guard-
13 ian shall have the right and responsibility to make decisions, including
14 issuing any necessary consents, regarding the child's protection, educa-
15 tion, <care and control, health and medical needs, and the physical
16 custody of the person of the child, and may consent to the adoption of
17 the child. Provided, however, that nothing in this subdivision shall be
18 construed to limit the ability of a child to consent to his or her own
19 medical care as may be otherwise provided by law. If the infant is over
20 the age of [14] fourteen years the court shall ascertain his or her
21 preference for a suitable guardian. Notwithstanding any other section of
22 law, where the infant 1s over the age of eighteen, the infant shall
23 consent to the appointment of a suitable guardian.
24 § 9. Section 1707 of the surrogate's court procedure act, subdivision
25 1 as amended by chapter 477 of the laws of 2000 and subdivision 2 as
26 amended by chapter 518 of the laws of 2006, is amended to read as
27 follows:

28 § 1707. Decree appointing guardian; term of office

29 1. If the court be satisfied that the interests of the infant will be
30 promoted by the appointment of a guardian or by the issuance of tempo-
31 rary letters of guardianship of his or her person or of his or her prop-
32 erty, or of both, it must make a decree accordingly. If the court deter-
33 mines that appointment of a permanent guardian is in the best interests
34 of the infant or child, the court shall issue a decree appointing such
35 guardian. The same person may be appointed guardian of both the person
36 and the property of the infant or the guardianship of the person and of
37 the property may be committed to different persons. The court may
38 appoint a person other than the parent of the infant or the person nomi-
39 nated by the petitioner. When the court is informed that the infant, a
40 person nominated to be a guardian of such infant, the petitioner, or any
41 individual eighteen years of age or over who resides in the home of the
42 proposed guardian is a subject of or another person named in an indi-
43 cated report, as such terms are defined in section four hundred twelve
44 of the social services law, filed with the statewide register of child
45 abuse and maltreatment pursuant to title six of article six of the
46 social services law or is or has been the subject of or the respondent
47 1in or a party to a child protective proceeding commenced under article
48 ten of the family court act which resulted in an order finding that the
49 child 1s an abused or neglected child the court shall obtain such
50 records regarding such report or proceeding as it deems appropriate and
51 shall give the information contained therein due consideration in its
52 determination.

53 2. The term of office of a guardian of the person or property so
54 appointed expires when the infant attains majority, unless the infant
55 consents to the continuation of or appointment of a guardian after his
56 or her eighteenth birthday, in which case such term of office expires on
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his or her twenty-first birthday, or aftér such other shorter period as
the court establishes upon good cause shown; except that the term of
office of a guardian of the person of an infant expires upon the
infant's marriage prior to attaining majority. The appointment of a
permanent guardian of a child shall expiré when the infant or child
reaches the age of eighteen years, unless the infant or child consents

in which case such term of office expires on his or her twenty-first
birthday, or unless vacated by the court ?rior to the infant or child’s
eighteenth or twenty-first birthday if the court finds that based upon
clear and convincing evidence the guardian failed to or is unable,
,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,, : care and custody of the
infant or child, or that the guardianship, is no longer in the best
interests of the infant or child.
§ 10. This act shall take effect on the ninetieth day after it shall
have become a law. :
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