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INTEREST OF AMICI CURIAE

Amici curiae are law professors who have taught, written, and practiced in 

the field of family law in New York State and nationally, and as a group are 

leading experts regarding the historical, statutory, and common law bases for the 

New York Family Court’s jurisdiction over proceedings which involve the care 

and custody of minors, as well as those which involve the reunification of minors 

with their parents or other legal guardians. Amici have a professional interest in 

ensuring that the Court is fully informed of the New York Family Court’s 

longstanding jurisdiction to make determinations regarding minors up to the age of 

21.

INTRODUCTION

In recent years, the number of minors seeking refuge in the United States has 

increased dramatically.1 These children often have fled their countries to escape

violence in their homes and communities, abject poverty, and extreme 

1 See Mossaad & Baugh, Annual Flow Report, Refugees and Asylees: 2016, at 6, Department of 

Homeland Security Office of Immigration Statistics (Jan. 2018),

https://www.dhs.gov/sites/default/files/publications/Refugees_Asylees_2016.pdf (the number of 

“credible fear” screening referrals of adults and families with children has risen each year from 

fewer than 5,100 in 2008 to close to 92,000 screenings in 2016).
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governmental dysfunction.2 New York State, where many of these children have 

relatives or other community connections, is a frequent destination.3 Many of 

those coming to New York and other states are eligible for the form of immigration 

relief called Special Immigrant Juvenile (“SIJ”) Status.

Under 8 U.S.C. § 1101(a)(27)(J) and 8 C.F.R. § 204.11(c), SIJ Status is 

available to unmarried immigrants under the age of 21 who can provide a 

determination from a state “juvenile court” that they are dependent on the juvenile 

court or are committed by the court to the custody of a State entity or an 

individual; that reunification with one or both parents is not viable due to abuse, 

neglect, abandonment or a similar basis under state law; and that it is not in their 

“best interest” to return to their country of origin. A “juvenile court” means a 

2 See Chishti & Hipsman, Increased Central American Migration to the United States May Prove 

an Enduring Phenomenon, Migration Policy Institute (Feb. 18, 2016),

http://www.migrationpolicy.org/article/increased-central-american-migration-united-states-may-

prove-enduring-phenomenon.

3 See Unaccompanied Alien Chidren Released to Sponsors by State, U.S. Office of Refugee 

Resettlement, http://www.acf.hhs.gov/orr/programs/ucs/state-by-state-uc-placed-sponsors; and 

Unaccompanied Alien Children Released to Sponsors by County, U.S. Office of Refugee 

Resettlement, http://www.acf.hhs.gov/orr/unaccompanied-children-released-to-sponsors-by-

county.
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court located in the United States having jurisdiction under state law to make 

judicial determinations about the custody and care of juveniles.  8 C.F.R. § 

204.11(a).

The New York State Family Court (“Family Court”) has had the jurisdiction 

to make judicial determinations concerning care and custody of juveniles since the 

Court was created by the New York State legislature in 1962. The Family Court 

consequently has a discrete yet vital role in minors’ pursuit of SIJ Status: the 

Family Court does not and cannot grant SIJ Status or any immigration benefit, but 

only a state juvenile court such as the Family Court can make the prerequisite

findings for a SIJ Status application to the United States Citizenship and 

Immigration Services (“USCIS”).  See In re Guardianship of Keilyn GG. (Marlene 

HH.), 159 A.D.3d 1295, 1296 (3d Dep’t 2018) (before a child may seek SIJ Status

from USCIS, a juvenile court must first issue a special findings order determining 

that the criteria of 8 U.S.C. § 1101(a)(27)(J)(i)–(ii) are satisfied).

As detailed in the complaint in this action, beginning in mid-2017, USCIS 

has capriciously deemed a large and increasing number of Family Court orders 

insufficient to establish the required SIJ findings.  R.F.M. v. Nielsen, No. 1:18 Civ. 

05068 (S.D.N.Y. June 7, 2018), Compl. at ¶¶ 41–46 (hereinafter, “Compl.”). The

responses depart significantly from previous USCIS adjudication practices where 

SIJ orders with identical language had for many years been deemed sufficient, and 
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had resulted in SIJ Status approvals for minors who had been abused, neglected, 

abandoned, or subjected to a similar family crisis as defined by New York State 

law. This change in USCIS responses to SIJ applications has transpired without 

any change in the Federal law, rules, or regulations that govern SIJ matters.

One population of minors targeted by USCIS’ new practices are abused, 

neglected, or abandoned minors who are under 21, but have turned 18 by the time 

they obtain SIJ findings from the Family Court. USCIS has recently made a 

number of erroneous claims about the jurisdiction of New York Family Courts 

over such minors in order to justify denials of SIJ Status. Among other claims, 

USCIS has wrongly asserted that New York Family Courts (1) do not have 

jurisdiction over care and custody of minors who have turned 18, and (2) cannot 

order the reunification of a minor with the minor’s parents once the minor turns 18.

Compl., ¶¶ 41–46.

Amici curiae are submitting this brief to highlight USCIS’ deeply flawed

assertions given the historical, statutory, and common law bases for New York 

Family Courts’ jurisdiction over minors ages 18 to 21 for purposes of making care 

and custody determinations, and reunification findings. Amici Curiae are 

particularly concerned that USCIS is using its misinterpretation of New York State 

law to compromise the safety, stability, and protection of this vulnerable group of 

immigrant children under the age of 21 who have been abused, neglected, 
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abandoned, or suffered through similar family-related traumas. This amicus brief 

will focus on three issues: (1) the Family Court’s authority, in general, to render all 

essential findings of fact prerequisite to an application for SIJ Status; (2) the 

Family Court’s unambiguous jurisdiction over the care and custody of minors up to 

age 21, in contrast to the incorrect position taken by USCIS; and (3) the Family 

Court’s unambiguous authority to reunify minors up to age 21 with a parent, in 

contrast to the incorrect position taken by USCIS.

I. New York State Family Courts Have Jurisdiction to Make All
Findings Required for Minors to Apply for Special Immigrant 
Juvenile Status

New York Family Courts have jurisdiction over a wide spectrum of legal 

matters related to the care and custody of minors, and the ability of minors to 

reunify with parents or other legal guardians. For example, the Family Court is the 

primary court for cases that involve adoptions, child protection matters, custody 

and visitation determinations, delinquency proceedings, family offense matters, 

guardianships, and terminations of parental rights.  N.Y. Fam. Ct. Act § 115. New 

York Family Courts have the responsibility to make determinations related to 

dependency and guardianship (N.Y. Fam. Ct. Act § 661); abuse, neglect, and

abandonment (N.Y. Fam. Ct. Act §§ 115(a)(i), (a)(iv)(C), (c); N.Y. Fam. Ct. Act 

art. 10, pts. 1–8, § 1011 et seq.); destitution (N.Y. Fam. Ct. Act art. 10-C, § 1092 et 
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seq.); reunification of families (N.Y. Fam. Ct. Act §§ 1028, 1054, 1055-b, 1089, 

1089-a; N.Y. Soc. Serv. Law § 384-b); and best interests of minors (N.Y. Fam. Ct. 

Act §§ 631, 1027-a(c), 1052(b)(i)(A), 1055-b(a)(ii), 1089(d)). Each of these 

responsibilities requires the Family Court to promote safety, stability, and 

permanency for children and families.  E.g., In re Ericka LL, 256 A.D.2d 1037, 

1037–38 (3d Dep’t 1998) (affirming termination of parental rights where 

respondent failed to provide a safe, stable and permanent home).

More specifically, the Family Court has the authority to make all factual and 

legal determinations necessary for inclusion in a juvenile’s application for SIJ 

Status, and it routinely makes such findings.  See N.Y. Fam. Ct. Act § 141 

(empowering the Family Court with broad discretion to make intervening findings 

to deal with “the complexities of family life so that its action may fit the particular 

needs of those before it”); see also Form GF-42, New York State Unified Court 

System (March 2018) (Special Findings Order).4 As mentioned, SIJ Status 

requires that the juvenile is deemed dependent on a “juvenile court” or is

committed by the juvenile court to the custody of a State entity or an individual; 

that reunification with one or both parents is not a viable option due to abuse, 

4 This official governmental form is promulgated by the New York Unified Court System, and is 

available at https://www.nycourts.gov/forms/familycourt/pdfs/gf-42.pdf.
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neglect, abandonment, or similar basis under applicable state law; and that it is not 

in the juvenile’s “best interest” to return to his or her country of origin.  See 

Introduction, supra at 2.

First, New York law provides that juveniles may be dependent on the 

Family Court, and that the Family Court satisfies the federal definition of “juvenile 

court.” Dependency determinations relate directly to situations where Family 

Court intervention is required to “ensure that [minors are] placed in a safe and 

appropriate custody, guardianship or foster care situation.”  In re Hei Ting C., 109 

A.D.3d 100, 106 (2d Dep’t 2013). “Appointment of a guardian,” in particular, 

“constitutes the necessary declaration of dependency on a juvenile court.” In re 

Enis A.C.M., 152 A.D.3d 690, 691 (2d Dep’t 2017); accord In re Antowa McD., 50 

A.D.3d 507 (1st Dep’t 2008); In re Keilyn GG., 159 A.D.3d 1295; In re Karen C.,

111 A.D.3d. 622, 623 (2d Dep’t 2013); see also N.Y. Fam. Ct. Act § 661 

(providing Family Court with jurisdiction over minors up to age 21 in guardianship 

proceedings). And the Family Court is undoubtedly a “juvenile court” within the 

meaning of 8 C.F.R. § 204.11(a) because its jurisdictional mandate covers a wide 

band of legal matters related to the care and custody of minors.  For instance, a

guardianship order gives the court-appointed guardian authority over, among other 

things, the care and control of the minor, the physical custody of the minor, the 

protection of the minor, the health and medical needs of the minor, and the 

Case 1:18-cv-05068-UA   Document 19-2   Filed 06/14/18   Page 15 of 26



 

 
 

8

education of the minor. N.Y. Fam. Ct. Act § 657(c). In fact, the New York 

legislature has specifically affirmed that individuals appointed by the Family Court 

as guardians have the same rights and responsibilities as custodians. N.Y. Bill 

Jacket, A.B. 8358-B, 231st Leg., 2008 Reg. Sess., Ch. 404 (N.Y. 2008) (“there is 

no substantive difference between the rights and responsibilities of a custodian or 

guardian of a child”). See Exhibit 1 attached hereto.

Second, Family Courts are empowered either to reunify families or enjoin 

reunification in situations of abuse, neglect, abandonment or destitution. The 

reunification provisions reflect an overarching duty to keep families together when 

feasible, N.Y. Fam. Ct. Act §§ 1028, 1089, 1089-a; N.Y. Soc. Serv. Law § 384-b,

but Family Courts are also empowered to intervene in situations of abuse, neglect, 

abandonment, and destitution, N.Y. Fam. Ct. Act §§ 115(a)(i), (a)(iv)(C), (c); N.Y. 

Fam. Ct. Act art. 10, pts. 1–8, § 1011 et seq.; N.Y. Fam. Ct. Act art. 10-C, § 1092 

et seq. In those situations, Family Courts may enjoin reunification with a parent 

because, among other criteria, it is not in the best interests of the child.  See N.Y. 

Fam. Ct. Act § 1028(b) (Family Court may deny a parent’s application for 

reunification after temporary removal if there would be an imminent risk to the 

child and it is not in the child’s best interests); N.Y. Fam. Ct. Act § 1089(d)

(Family Court may enjoin reunification at the conclusion of a permanency hearing 

if it is contrary to the child’s best interests). And Family Courts may order 
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reunification with a parent through discharge from foster care, placement of the 

child in a parent’s custody, or appointment of a parent as guardian of the child, if 

in the child’s best interests. N.Y. Fam. Ct. Act §§ 1054, 1055-b, 1089-a.

Third, Family Courts are empowered to make factual findings as to a child’s 

best interests.  Generally, the best interests standards in the Family Court Act 

require the Family Court always to consider the welfare of the minor when 

reaching decisions. See, e.g., N.Y. Fam. Ct. Act §§ 631, 1027-a(c), 1052(b)(i)(A), 

1055-b(a)(ii), 1089(d); see also Lo Presti v. Lo Presti, 40 N.Y.2d 522, 527 (1976) 

(parental contact determined by a best interests analysis and lies solely in the sound 

discretion of the Family Court). More specifically, in the context of determining 

motions for findings that will be used in a petition to USCIS for SIJ Status, the 

Family Court is required to determine whether it is in the minor’s best interest to 

be returned to the country of origin.  Fifo v. Fifo, 127 A.D.3d 748, 751 (2d Dep’t

2015).

Thus, the Family Court has jurisdiction over motions seeking the essential

SIJ findings pertaining to dependency, reunification, and best interests, in

traumatic situations involving abuse, neglect, abandonment, and other similar 

situations under State law, that, unfortunately, all too commonly affect immigrant 

minors. Accordingly, New York courts have repeatedly acknowledged the Family 

Court’s obligation to issue those findings when sufficient supporting evidence is 
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presented and in consonance with the Family Court’s goals of permanency, 

stability, and safety. See, e.g., In re Antowa McD., 50 A.D.3d 507; In re Trudy 

Ann W., 73 A.D.3d 793 (2d Dep’t 2010); In re Marisol N.H., 115 A.D.3d 185 (2d

Dep’t 2014); In re Keilyn GG., 159 A.D.3d 1295.

II. New York State Family Courts Have Jurisdiction Over the Care and
Custody of Minors Up to Age 21

The Family Court has jurisdiction in a wide variety of proceedings to make 

determinations regarding custody and caretaking of minors ages 18 to 21.  In these 

proceedings the Family Court determines, for example, whether a minor in State 

care should remain in State care, return to the care and custody of the State, remain 

with a parent, return to a parent, or pursue some other caretaking arrangement.

N.Y. Fam. Ct. Act §§ 1028, 1055(e), 1087, 1089-a, 1091; In re Fay GG. (John 

GG.), 97 A.D.3d 918, 920 (3d Dep’t 2012) (acknowledging that the Family Court 

has jurisdiction to place neglected children between ages 18 to 21 into foster care 

with their consent); In re Sheena B. (Rory F.), 83 A.D.3d 1056 (2d Dep’t 2011)

(same). The Family Court also has jurisdiction in proceedings that address 

whether destitute minors up to age 21 should continue to receive the benefits of 

State-provided services and custodial placements, N.Y. Fam. Ct. Act §§ 1092(d), 

1012(k), 1089(d)(2)(viii)(C), as well as in proceedings for minors up to age 21

placed in State care pursuant to a juvenile delinquency matter, for whom the Court 
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must determine whether ongoing placement in State care is appropriate, N.Y. Fam.

Ct. Act § 355.3; In re Robert J., 2 N.Y.3d 339 (2004) (noting that the Family Court

has jurisdiction to make custody placement decisions for certain juvenile 

delinquents up to age 21). When a court issues an order in the context of any of 

these types of proceedings, the fundamental principles of the relationship between 

the minor and the caretaker are the same—the caretaker’s responsibility for the 

custody, safety, and well-being of the minor. See, e.g., In re Tabitha T.S.M.

(Tracee L.M. – Candace E.), 159 A.D.3d 703, 705 (2d Dep’t 2018) (grandmother’s 

petition for custody denied where child had closely bonded with her foster family 

and was healthy, happy, and well-provided for).

In the context of guardianship specifically, the Family Court also possesses 

all necessary authority over the care and custody of minors aged 18 to 21 to issue 

the prerequisite findings for SIJ Status. As long as the minor consents to the 

appointment or continuation of guardianship after the age of 18, the Family Court 

has jurisdiction to appoint a guardian of a minor up to age 21.  See N.Y. Fam. Ct. 

Act § 661(a). The extension of the Court’s jurisdiction in guardianship 

determinations to include minors ages 18 to 21 was an explicit recognition by the 

State legislature that these minors also merited the protections and benefits of an 

appointed guardian.  The New York legislature amended § 661 to cover youths 

ages 18 to 21 in 2008, and the legislative history is replete with references to the 
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importance of ensuring that care and custody related protections, such as the ability 

to provide education-related, health-related, and placement-related determinations, 

be given to minors up to age 21 through guardianship proceedings. N.Y. Bill 

Jacket, A.B. 8358-B, 231st Leg., 2008 Reg. Sess., Ch. 404 (N.Y. 2008)

(guardianship extends to age 21 with the minor’s consent, giving guardian legal 

authority to enroll the child in school and consent to medical care, thereby 

enhancing outcomes).

Significantly, a grant of guardianship encompasses a designation of both 

caretaking and custodial powers to the guardian.  Under New York law,

“guardianship” of a minor is akin to lawful custody, so there is no question that the 

Family Court, through its powers to appoint a guardian until a minor reaches age 

21, has jurisdiction over both the care and custody of the minor. See In re Alana 

M., No. A-8869-11, 2011 WL 6445582, at *11 (Fam. Ct. Dec. 22, 2011)

(guardianship confers decision-making powers over basic needs of minor and is 

“akin to lawful custody”); In re Yardum, 228 A.D. 854 (2d Dep’t 1930) 

(guardianship involves custody and control of minor); Allen v. Fiedler, 96 A.D.3d 

1682 (4th Dep’t 2012) (“[C]ustody decrees and those appointing a legal guardian 

of the person create the same sort of relationship between the child . . . and the 

person to whose care he [or she] is awarded” (citation omitted)); In re Marisol 

N.H., 115 A.D.3d at 190 (“[t]he distinctions between guardianship and custody are 
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elusive, as both forms of legal responsibility to a child have very similar 

attributes”) (citing Merril Sobie, Supp. Practice Commentaries, McKinney’s Cons. 

Laws of NY, Book 29A, Fam. Ct. Act § 661, 2014 Pocket Part at 97–98).

In sum, New York Family Courts render findings and issue orders as to the 

care and custody of minors up to age 21 in a variety of contexts, including in 

guardianship determinations.  USCIS’ position that Family Courts do not have 

jurisdiction over care and custody of minors aged 18–21 is therefore baseless.

III. New York State Family Courts Have Jurisdiction to Make Orders 
that Reunify a Minor Up to Age 21 With a Parent 

The Family Court’s broad authority to make determinations for minors ages 

18 to 21 regarding custody and caretaking includes the authority to reunify a minor

with a parent.  For example, the Family Court has jurisdiction through 

guardianship, custody, child protection, and juvenile delinquency proceedings to 

determine whether a minor up to age 21 should reunify with a parent or pursue 

some other caretaking arrangement. N.Y. Fam. Ct. Act §§ 355.3(4)–(6),

355.5(7)(d) (in delinquency proceedings placement extension may be made with 

child’s consent, or return to parent may be ordered after age 18); 1055(e), 1055-b

(in dispositional determinations for child protection matters, placement with 

consent, or return to parent, may be ordered for child after age 18); 1087,

1055(b)(i)(E) (defining “child” to include a person between ages 18 and 21 who 
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has consented to continuation in foster care, trial discharge to parent or other 

relative, or return to public charge); 1089 (child may be placed in the custody of a 

“fit and willing relative or other suitable person,” or returned to foster care, until 

age 21); 1089-a (guardianship petition of a parent to return or place child into 

parent’s custody may be entertained up to age 21 with consent); 1091 (court may 

order child between ages 18 and 21 to reenter foster care, with consent); 1095–

1096 (providing for return of non-destitute children from temporary care to a 

parent, and providing for placement of destitute children in response to a 

guardianship petition); see also Section I, supra at 8–9. In each of these 

proceedings, the Family Court can order that a minor up to age 21 be returned to

the care and custody of a parent, thereby reunifying them with that parent. Id.

In guardianship determinations involving minors between the ages of 18 and 

21, the Family Court has broad discretion to return children to the legal care and 

custody or a parent, or to enjoin that reunification. These powers, derived through 

State statutory law and affirmed in State common law, allow New York Family 

Courts to appoint a parent, relative, or other appropriate person as the minor’s 

caretaker and custodian through guardianship determinations—including situations 

where the appointment leads to the reunification of a minor with his or her 

parent—so long as the Court is satisfied that the appointment will serve the 

minor’s best interests. See, e.g., In re Karen C., 111 A.D.3d 622 (affirming grant 
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of co-guardianship to mother and uncle of 20-year-old minor); In re Marisol N.H.,

115 A.D.3d 185 (reversing Family Court denial of application by mother for 

guardianship of children ages 19, 18 and 16, because best interests hearing not 

held). See also In re Gabriela Y.U.M. (Palacios), 119 A.D.3d 581, 583 (2d Dep’t 

2014) (granting guardianship of 18-year-old to uncle until minor turned 21 because 

grant is “in her best interests, the paramount concern in a guardianship 

proceeding”); In re Alamgir A., 81 A.D.3d 937, 938 (2d Dep’t 2011) (granting 

guardianship of 20-year-old to non-relatives because “when considering 

guardianship appointments, the infant’s best interests is paramount”); In re Sing 

W.C. (Sing W.C. – Wai M.C.), 83 A.D.3d 84, 94 (2d Dep’t 2011) (affirming Family 

Court’s order requiring state agency to conduct investigation of home of minor’s 

older brother—and prospective guardian—to assist the Family Court in 

determining best interests for minor over age 18 in guardianship proceeding).

As a plethora of appellate decisions have made clear, it is well-established 

that a parent can seek guardianship over his or her own child. See In re Maura 

A.R.-R. (Santos F.R. – Fidel R.), 114 A.D.3d 687, 688 (2d Dep’t 2014) (collecting 

cases). Indeed, New York courts have found guardianship grants appropriate to 

reunite parents and children where children are separated from a parent because the 

parent immigrates to the United States before his or her children to escape brutal 

violence, or where the parent seeks appointment as the sole legal guardian so that 
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an abusive or neglectful parent cannot inflict further harm on the child. See, e.g.,

In re Marisol N.H., 115 A.D.3d at 187 (2014) (mother emigrated from El Salvador 

first to escape direct threats on her life from gang members, and minors (ages 19, 

18 and 16) emigrated once mother had saved enough money; mother’s 

guardianship appropriate to avoid another separation); In re Ena S.Y. (Martha R.Y.

– Antonio S.), 140 A.D.3d 778, 780 (2d Dep’t 2016) (mother granted sole 

guardianship of minor under 21 where father physically mistreated mother and 

minor); In re Wilson A.T.Z. (Jose M.T.G. – Manuela Z.M.), 147 A.D.3d 962, 964

(2d Dep’t 2017) (father granted sole guardianship of minor under 21 where mother 

had failed to provide adequate clothing or education to minor, although financially 

able to do so). Since Family Courts possess jurisdiction to appoint a guardian for 

minors between ages 18 and 21, see id.; see also Section II, supra, and since 

parents can serve as guardians, Family Courts necessarily possess the authority to 

reunify such minors with parents in the context of a guardianship proceeding.

CONCLUSION

New York Family Courts have jurisdiction over the care and custody of 

minors up to age 21, such as in guardianship proceedings where the minor consents 

to jurisdiction. New York Family Courts also have authority to reunify minors 

between the ages of 18 and 21, such as in guardianship proceedings wherein a
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minor is reunified with a parent from whom they were previously removed or 

separated. Thus, the two central premises of USCIS’ recent rejections of SIJ Status 

applications are incorrect interpretations of New York law, and those rejections are 

arbitrary and capricious under the federal SIJ scheme.
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